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No. 98-2182
STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin,

Pl aintiff-Respondent, FILED

V. DEC 21, 1999
David C. Liebnitz, C|é\rﬂkagfl)gjtéggv§urt

Madison, WI

Def endant - Appel | ant .

APPEAL from an order of the GCrcuit Court for Washington
County, Annette K Ziegler, Crcuit Court Judge. Affirned.

1 WLLIAM A, BABLITCH, J. Defendant David C. Liebnitz
(Liebnitz) was charged with nultiple felony counts and as a
habitual crimnal (a repeat offender or repeater) pursuant to

Ws. Stat. § 939.62 (1991-92).1 Liebnitz and the State of

1 Ws. Stat. § 939.62 (1991-92) states in relevant part:

I ncreased penalty for habitual crimnality. (1) If the
actor is a repeater, as that termis defined in sub. (2), and
the present conviction is for any crine for which inprisonnent
may be inposed (except for an escape under s. 946.42 or a
failure to report wunder s. 946.425) the maximum term of
i nprisonnment prescribed by law for that crinme may be increased
as follows:

(a) A maximum term of one year or |less nmay be increased to
not nore than 3 years.
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W sconsin (State) subsequently entered into an agreenent in
which Liebnitz agreed to enter a plea of no contest. The
agreenent included a sentencing recomendation that could be
attained only through application of the repeater statute. The
circuit court accepted Liebnitz’'s no contest plea and inposed
t he recommended penalty.

12 Liebnitz now contends that the years of incarceration

attributable to his status as a repeater are void. To sentence

(b) A maximum term of nore than one year but not nore than
10 years nmay be increased by not nore than 2 years if the prior
convictions were for m sdeneanors and by not nore than 6 years
if the prior conviction was for a felony.

(c) A maximum term of nore than 10 years nay be increased
by not nore than 2 years if the prior convictions were for
m sdeneanors and by not nore than 10 years if the prior
conviction was for a felony.

(2) The actor is a repeater if he was convicted of a felony
during the 5-year period inmrediately preceding the conm ssion of
the crinme for which he presently is being sentenced, or if he
was convicted of a m sdeneanor on 3 separate occasions during
that sanme period, which convictions remain of record and

unreversed. It is inmaterial that sentence was stayed, wthheld
or suspended, or that he was pardoned, unless such pardon was
granted on the ground of innocence. In conputing the preceding

5-year period, tinme which the actor spent in actual confinenent
serving a crimnal sentence shall be excl uded.

Al l subsequent references to the Wsconsin Statutes are to
the 1991-92 text unless otherw se not ed.

Al though Ws. Stat. 8 939.62 has been anended since 1991-
92, the changes do not inpact upon our analysis in this case.
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a defendant as a repeater, Ws. Stat. § 973.12(1)2 requires the
State to prove, or the defendant to admt, any prior convictions
that form the basis of the defendant’s repeater status.
Liebnitz contends that 8 973.12(1) was not satisfied in his
case. W disagree. The record establishes that Liebnitz fully
understood the nature of the repeater charge. Based upon the
totality of the record, we conclude that Liebnitz’'s plea to the
information constituted an adm ssion under 8§ 973.12. Therefore,
we affirmthe circuit court order denying his notion to void an
excess sentence not authorized by | aw.

13 The facts in this case are not in dispute. On August

27, 1992, Liebnitz was in an autonmobile collision in which three

2 Ws. Stat. § 973.12(1) provides: Sentence of a repeater

(1) \Wenever a person charged with a crime will be a repeater
as defined in s. 939.62 if convicted, any prior convictions may
be alleged in the conplaint, indictnent or information or

anendnents so alleging at any tine before or at arraignnent, and
before acceptance of any plea. The court nmay, upon notion of
the district attorney, grant a reasonable tinme to investigate
possi ble prior convictions before accepting a plea. I f such
prior convictions are admtted by the defendant or proved by the
state, he shall be subject to sentence under s. 939.62 unless he
establishes that he was pardoned on grounds of innocence for any

crime necessary to constitute him a repeater. An official
report of the F.B.I. or any other governnental agency of the
United States or of this or any other state shall be prima facie
evi dence of any conviction or sentence therein reported. Any

sentence so reported shall be deened prinma facie to have been
fully served in actual confinenent or to have been served for
such period of time as is shown or is consistent with the
report. The court shall take judicial notice of the statutes of
the United States and foreign states in determ ning whether the
prior conviction was for a felony or a m sdeneanor.

This statute has been anended since 1991-92. However, the
nmodi fications do not inpact upon our analysis in this case.
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people were killed and two were seriously injured. Liebnitz was
also injured in the crash.

14 On the followng day, the State charged Liebnitz with
three felony counts of homcide by negligent operation of a
vehicl e® and two counts of causing great bodily harm by negligent
operation of a vehicle.* Wth each of these five counts, the
crimnal conplaint charged Liebnitz as a repeat offender under
Ws. Stat. § 939.62.° Each repeater charge in the crimnal
conplaint set forth the facts supporting its application to
Li ebnit z. Liebnitz does not challenge the accuracy or
specificity of the repeater provisions detailed wthin the
conpl ai nt.

15 Li ebnitz appeared before the Washington County Circuit
Court for a hearing on August 31, 1992. At the hearing,
Liebnitz, through his counsel, received a copy of the crimna
conpl ai nt.

16 Although Liebnitz’'s counsel waived reading of the
conplaint, the circuit court judge proceeded to read the charges

and the repeater allegations:

THE COURT: M. Liebnitz, what Count 1 says is
that on August 27, 1992, in the Town of Jackson, in

3 Ws. Stat. § 940.10 and Ws. Stat. § 939.50(3)(e).
* Ws. Stat. § 346.62 (4) and Ws. Stat. § 346.65(5).

° Liebnitz also was charged with one count of possessing a
controlled substance wth intent to deliver, contrary to Ws.
Stat. § 161.14(4)(t) and 161.41(1m (h)1. As part of the plea
agreenent, the State agreed to dismss and read in this charge
for sentencing purposes.
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Washi ngton County, you did feloniously cause the death
of John Tal bot by the negligent operation or handling
of a vehicle. Do you understand the nature of the
char ge?

MR LIEBNITZ: Yes, | do.

THE COURT: The penalty, if you are convicted, is
one for which you could be fined not to exceed
$10, 000. 00 or inprisonnment not to exceed two years, or
both. Do you understand the nature of the penalties?

MR LIEBNITZ: Yes.

THE COURT: | should advise you further that the
conpl ai nt further al l eges that pur suant to the
statutes, you are a repeater in that you were
convicted of a felony being the delivery of a
controlled substance contrary to the law in that on
March 27, 1989, you were in possession wth intent to
deliver a controlled substance as a subsequent
of fender contrary to the law and that on October 17,
1989, and therefore by virtue of your repeater status
under the section of the statute, the above penalty is
enhanced or increased by six years so that the maxi num
possi bl e penalty can be inprisonnment for a termnot to
exceed eight vyears. Do you understand the possible
enhancenent of the penalty involved here?

MR. LI EBN TZ: Yes, sir.

THE COURT: Further, it indicates that on August
27, 1992 in Count 2 in the Town of Jackson, WAashi ngton
County, you did feloniously cause the death of Dol ores
M Harrigan by the negligent operation or handling of
a vehicle. Do you wunderstand the nature of this
char ge?

MR LI EBNITZ: Yes.

THE COURT: And you should be further advised
that if you are convicted of this charge, there could
be a penalty of a fine not to exceed $10,000.00, or
i nprisonment not to exceed two years or both. Do you
understand the nature of this charge and the possible
penal ti es?
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MR LIEBNITZ: Yes.

THE COURT: The crimnal conplaint further says
with reference to Count 2 that you are a repeater in
that you were convicted of felonies being the delivery
of a controlled substance contrary to the section of
the statutes and alleges that on October 17, 1989 and
therefore, by virtue of your repeater status under the
section of the Wsconsin Statutes, the penalty is
enhanced by six years so that the nmaxi mum possible
inprisonnment is for a term not to exceed eight years.

Do you understand the increased or enhanced penalty?

MR LIEBNITZ: Yes.

THE COURT: Count 3 says that on August 27, 1992
in the Town of Jackson, Washington County, W sconsin,
you did feloniously cause the death of Mark A. Tal bot
by the negligent operation or handling of a vehicle.
Do you understand the nature of this charge?

MR LI EBNITZ: Yes.

THE COURT: | f you should be found guilty of this
charge, you could be fined not to exceed $10, 000. 00 or
i nprisonment not to exceed two years or both under the
aw. Do you understand those penalties?

MR LI EBNITZ: Yes.

THE COURT: Again with respect to Count 3, it
goes on to further say and indicate that pursuant to
the statutes of Wsconsin, you are a repeater in that
you were convicted of felonies, and again it indicates
the delivery of a controlled substance contrary to the
law in that on March 27, 1989, you were in possession
with intent to deliver a controlled substance as a
subsequent offender, again contrary to the law in that
on QOctober 17, 1989, and therefore by virtue of your
repeater status under the statute, the above penalty
is enhanced by six years so that the maxi mum possible
inprisonnment is for a term not to exceed eight years.

Do you understand the possible enhanced and increased
penal ty?

MR LIEBNITZ: Yes.
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THE COURT: Count 4 says that on August 27, 1992,
in the Town of Jackson, Wshington County, you did
feloniously cause great bodily harm to Merry L.
Tal bot, by the negligent operation of a vehicle. Do
you understand the nature of this charge?

MR LIEBNITZ: Yes.

THE COURT: You should know that if you are found
guilty of this charge, there could be a fine of not
less that [sic] $600.00 nor nore than $2,000.00 and
you may be inprisoned for not |ess than 90 days nor
nmore than 18 nonths contrary to the Wsconsin
statutes. Do you understand the penalty?

MR LIEBNITZ: Yes.

THE COURT: It further I ndi cates that in
connection with Count 4, that you are a repeater in
that you were convicted of felonies being the delivery
of a controlled substance contrary to the |Iaw on Mrch
27, 1989 and possession with intent to deliver a
controlled substance as a subsequent offender on
Cctober 17, 1989, and the above penalty is enhanced or
increased by six years to that the naxi mum possible
inprisonment is for a term not to exceed 7 years 6
nmont hs. Do you understand these penalties?

MR LI EBNITZ: Yes.

THE COURT: Further, it alleges in Count 5 that
on August 27, 1992 in the Town of Jackson, Washi ngton
County, you did feloniously cause great bodily harmto
Mary D. Talbot by the negligent operation of a
vehicle. Do you understand the nature of this charge?

MR LI EBNITZ: Yes.

THE COURT: The penalty in connection with this,
if you should be found guilty or convicted, is that
you could be fined not |ess than $600.00 nor nore than
$2, 000. 00, and may be inprisoned for not less than 90
days nor nore than 18 nonths under the section of the
W sconsi n St at utes. Do you understand these possible
penal ti es?

MR LIEBNITZ: Yes.
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THE COURT: Further in connection with Count 5,
it further indicates that pursuant to a section of the
W sconsin Statutes, you are a repeater in that you
were convicted of felonies being the delivery of a
controlled substance, that 1is the delivery of a
control |l ed substance, on March 27, 1989 and possession
wth intent to deliver a controlled substance as a
subsequent offender contrary to the section of the
statutes and that on Cctober 17, 1989, and therefore
by virtue of your repeater status under the section of
the Wsconsin statutes, the above penalty is enhanced
by six years so that the maxi num possible inprisonnent
is for a termnot to exceed 7 years 6 nonths. Do you
understand the nature and the enhancenent of the
i ncreased penalty?

MR. LIEBNITZ: Yes, sir.

17 An arraignment was held on October 16, 1992. The
informati on was served, filed, and defense counsel acknow edged
receipt of a copy of that docunent. The information
individually listed each count, and its related repeater charge,
bei ng brought against Liebnitz. Liebnitz entered a plea of not
guilty.

18 Subsequently, the parties reached a plea agreenent.
The witten plea agreenent, filed with the circuit court on
February 8, 1993, set forth a sentencing recommendation that
provided for consecutive, enhanced sentences on counts one
through three (four years on each count) and consecutive,
statutory maxi mum sentences on counts four and five (18 nonths
on each count). On February 26, 1993, Liebnitz conpleted a
Request to Enter Plea and Waiver of R ghts form and filed it
with the court. On the form Liebnitz acknow edged that he

understood that the possible maxinum penalties that he faced
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upon his conviction were eight years each for counts one, two
and three; seven years, six nmonths each for courts four and
five; plus fines. Al though the sentence recommended in the
witten plea agreenent as well as the maxinum penalties
acknowl edged by Liebnitz in the Request to Enter a Plea and
Wai ver of Rights form could be reached only by application of
the repeater penalties, neither specifically stated that
Liebnitz was in fact a repeat offender.

19 Also on February 26, 1993, a plea hearing was held.
The district attorney described the terns of the plea agreenent,
including the sentence recommendation, for the record.
Liebnitz, in response to the circuit court judge s inquiry,
stated that he joined in the agreenent described by the district
attorney. The circuit court judge asked Liebnitz to state his
plea for each of the five counts in the information. Li ebnitz
pl ed no contest to each count.

10 As part of the plea colloquy, the judge ascertained
Liebnitz’'s affirmative understanding of the nature of the five
counts charged against him by the State. The circuit court
judge also asked Liebnitz if he had read and understood
everything contained in the Request to Enter Plea and Waiver of
Rights form Liebnitz answered affirmatively. Upon the inquiry
of the circuit court judge, defense counsel stated that he
believed that Liebnitz understood both the nature of the charges
against him and the consequences of his plea. The judge
concluded that Liebnitz was entering his plea freely and

vol untarily.
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111 The circuit court judge then found sufficient factual
basis for Liebnitz’s plea in the facts as outlined in the
conpl ai nt. The judge asked, “M. Liebnitz, is it correct that
by vyour pleas you' ve chosen not to contest the allegations
contained in the conplaint that was provided to you when you
first appeared in court?” Liebnitz answered in the affirmative.
The judge did not, however, advise Liebnitz of the maxinmm
penalties he would be facing by entering a plea or ask Liebnitz
if he was actually a repeat offender. During this phase of the
proceedings, the State did not offer any proof to establish
Liebnitz’s status as a repeat offender. After the judge
pronounced Liebnitz guilty, the State requested that the court
find, as a matter of law, the repeater allegation in the
conpl ai nt. The judge responded, “the Court wll find that he
apparently is a repeater as defined under Wsconsin statutes.”

112 Sentencing immediately followed the plea hearing.
Statenents made by the State during sentencing referred to the
penal ty enhancenent caused by the repeater and its inpact on the
sentence recomendation in the plea agreenent. Def ense counsel
specifically told the circuit court judge, “we’'re joining in
this recormmendation for the sentences as set forth in the plea
agreenent, and | think that [the district attorney] has given
you nore than adequate reasons why you should follow the
recommendation.” The judge stated that in making the sentencing
decision, he considered the fact that Liebnitz had two prior
fel ony convictions. The judge also characterized the sentence

recommendations as, “if he had not had the status as a felon,

10
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these are really basically double the statutory maxinmuns.”
Nei ther Liebnitz nor his counsel acknow edged or disputed that
Liebnitz was a repeat offender during sentencing. The | udge
subsequently gave Liebnitz the sentence recommended in the plea
agr eenent .

13 In 1998 Liebnitz brought a notion to void the portion
of the sentence generated by his repeater status. It is this
nmotion that 1is the subject of our review According to
Liebnitz, relief is warranted because the requirenents of Ws.
Stat. § 973.12(1) were not satisfied when he was sentenced.
Liebnitz contends that he did not admt his repeat offender
status, the State had not proved his status, and therefore the
penal ty enhancenents nust be vacated as not authorized by |aw
The circuit court denied his notion. Li ebnitz appeal ed. The
court of appeals subsequently certified the follow ng question

to this court:

When a defendant never disputes the repeater
all egation, bargains for a sentence enhanced because
of the repeater allegations and receives the sentence
he or she bargained for, but there is a failure of
proof of the repeater allegation, what is the result?

St andard of Revi ew

114 The sole issue presented in this case is whether the
requirenents of Ws. Stat. § 973.12(1) have been satisfied.
Application of 8 973.12(1) to undisputed facts presents a

question of law that we review de novo. State v. Reitter, 227

11
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Ws. 2d 213, 223, 595 N W2d 646 (1999); State v. Zi mrerman, 185

Ws. 2d 549, 554, 518 N.W2d 303 (Ct. App. 1994). Al though our
review of this question of law is independent, we benefit from
the analyses conducted by the <circuit court and court of
appeal s. Reitter, 227 Ws. 2d at 228. In our review we
consider the analysis for certification provided by the court of
appeal s where, as here, the court of appeals has not decided the
issue. |d.
Anal ysi s

15 Under Ws. Stat. § 973.12(1), an individual may be
sentenced as a repeater if he either admts the prior
convictions or the convictions are proved by the State. “OA
charge of being a repeater is not a charge of a crine and, if
proved, only renders the defendant eligible for an increase in
penalty for the crinme of which he is convicted.'” State .
Farr, 119 Ws. 2d 651, 661, 350 N.W2d 640 (1984) (quoting Bl ock
v. State, 41 Ws. 2d 205, 212, 163 N.W2d 196 (1968)). If the
requirenents of 8 973.12 are satisfied, the consequence is that
“the defendant is subjected to the possibility of a sentence
| onger than the maxi mum one provided by law for the offense for
whi ch the defendant is convicted.” |1d. The State concedes it
did not prove Liebnitz's prior convictions. During the plea
colloquy, the circuit court judge did not directly ask Liebnitz
whet her he had been convicted of the crinmes set forth in the
repeater allegations. Nevert hel ess, based upon the principles

we applied in State v. Rachwal, 159 Ws. 2d 494, 465 N W2d 490

(1991), we find that the record presents sufficient facts to

12
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find that Liebnitz’s plea to the information constitutes an

adm ssi on.
16 In Rachwal, the defendant pled no contest to a
m sdeneanor charge that included a repeater provision. Duri ng

the plea colloquy the circuit court judge specifically drew the
defendant’s attention to the repeater provision. 1d. at 502-03.
The judge also advised the defendant of the increased penalty
he would face as a result of being charged as a repeater. |d.
In addition, the judge solicited an affirmative response from
t he def endant, acknowl edgi ng an under st andi ng of t he
consequences of entering a plea to a repeater charge. I d. W
concluded in Rachwal that the record denonstrated that the
defendant was cognizant of the potential consequences of
entering a no contest plea. Id. at 511. W stated that
presumably the defendant chose to enter a no contest plea
“because he honestly knew the allegations as to his prior
convictions to be true and because he considered it futile to
require proof by the prosecution.” Id. Under these
circunstances the defendant’s plea of no contest to a crimna
conplaint containing a repeater allegation constituted an
adm ssion of his prior convictions for purposes of Ws. Stat.
§ 973.12 and Ws. Stat. 8§ 939.62. 1d. at 512-13.

117 W went on to say in Rachwal that “in the future, it
may be that his plea of guilty or no contest would not
constitute an admssion, e.g., if the judge does not conduct the

questioning as did the judge here so as to ascertain the

13
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def endant’ s understanding  of the neaning and potential
consequences of such a plea.” [|d. at 512.

118 Liebnitz contends that the future is now, for in this
case the circuit court judge at the plea hearing did not
ascertain Liebnitz’'s understanding of the neaning and potentia
consequences of a plea to charges that included a repeater
provi si on. Neverthel ess, we find that the record denonstrates
as it did in Rachwal, that Liebnitz was fully aware of the
repeater charge and its consequences.

119 First, the record shows that both the crimna
conplaint and the information charged Liebnitz as a repeat
of fender under Ws. Stat. 8 939.62 on all the counts to which he
subsequently pled no contest. Both the conplaint and
information set forth in detail the nature of his previous
convictions, the dates of conviction, the nunber of years added
to the underlying charge as a result of his repeater status, and
the maxi num possible term of inprisonment for each count when
the repeater provision is applied.

20 Second, when Liebnitz appeared in court on August 31,
1992, the judge read each count and its possible penalties to
Liebnitz, asked if Liebnitz understood the nature of the charge,
and received an affirmative answer from Liebnitz. The judge
also read the repeater charge associated wth each count,
i ncluding the description of when and of what Liebnitz had been
convicted previously, and explained specifically how the
repeater charge increased the possible penalties associated with

t he underlying charge. After review ng each repeater provision

14
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with Liebnitz, the judge asked Liebnitz if he understood the
possi bl e enhancenent of the penalty. Each tine Liebnitz replied
in the affirmative.

21 Third, we note that unlike Rachwal, in this case a
pl ea agreenent was reached between Liebnitz and the State.
Rachwal , 159 Ws. 2d at 503. Liebnitz conpleted a plea
guestionnaire and waiver of rights form and the formwas filed
with the circuit court. One section of the form conpleted and
initialed by Liebnitz, stated “lI acknow edge that a factual
basis for ny plea of no contest is established by the crimna
conplaint and transcript of prelimnary exam|[sic].”

122 Finally, during the course of accepting Liebnitz’'s no
contest plea and establishing a factual basis for the plea, the
judge asked Liebnitz, ®“is it correct that by your pleas you’ ve
chosen not to contest the allegations contained in the conplaint
that was provided to you when you first appeared in court?”
Liebnitz replied “yes.” As we stated in Rachwal, it is a well-
established rule “that what is admtted by a guilty or no
contest plea is all the material facts alleged in the charging
docunent.” Rachwal, 159 Ws. 2d at 509. (collecting cases). In
this case the crimnal conplaint clearly set forth the repeater
charge attached to each count filed against Liebnitz, and
Liebnitz specifically stated on the record that he would not
contest any allegation in the conplaint.

123 W& note that the question certified in this case is

anal ogous to the issue we recently considered in State v. Burns,

226 Ws. 2d 762, 594 N.W2d 799 (1999). In Burns, we affirnmed

15
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the defendant’s judgnent of conviction, even though he did not
“expressly and personally articulate a plea of no contest on the
record in open court, because the only inference possible from
the totality of the facts and circunstances in the record is
that the defendant intended to plead no contest.” Id. at 764.
In this case, the record supports a finding that Liebnitz
understood the nature and consequences of the charges against

hi m and the consequences of his plea. In Farr we said that for

the purposes of Ws. Stat. 8§ 973.12(1), an “adm ssion nmay not by
statute be inferred nor mde by defendant’s attorney, but

rather, nmust be a direct and specific admssion by the

def endant .” Farr, 119 Ws. 2d at 659 (1984). However, as we
noted in Rachwal, “Farr’s prescriptive for determning an
adm ssion is not necessarily exclusive.” Rachwal , 159 Ws. 2d
at 508. In Farr the court was presented with a case in which a

jury had found the defendant guilty of burglary. Farr, 119

Ws. 2d at 655. The standard set forth in Farr reflected the

fact that the defendant never admtted all the material facts
all eged in the chargi ng docunent.

24 In contrast to Farr, Liebnitz pled no contest, which

is an admssion to all the material facts alleged in the
conpl ai nt. The conplaint, read in whole to Liebnitz, contained
the repeater allegations. He responded affirmatively that he

understood these allegations and, at the taking of the plea,
stated he would not contest them We conclude therefore that

based upon the totality of the record, Liebnitz’s plea to the

16
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information constituted an adm ssion for purposes of Ws. Stat.
§ 973.12.°
By the Court.—Fhe order of the circuit court is affirnmed,

and the cause i s renmanded.

® Having found the requirements of Ws. Stat. § 973.12 to be
satisfied, we need not address the State’'s argunments regarding
wai ver, estoppel, or invited error.

17
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125 ANN WALSH BRADLEY, J. (dissenting). The problem
with the majority opinion is that in lowering the standard to
address the actions of this defendant, it |owers the standard
for us all. The majority's new standard apparently is that if
the conplaint containing allegations of prior convictions is
read to the defendant at the initial appearance, then that is
good enough to establish six nonths later at the plea hearing a
direct and specific admssion by the defendant to those
al | egati ons. Because the mgjority lowers the standard so | ow

that it is essentially devoid of limtation, | dissent.

126 The majority, apparently mndful of its race to the
bottom makes a glaring om ssion. It fails to acknow edge that

in State v. Rachwal, 159 Ws. 2d 494, 513, 465 N.W2d 490 (1991),

this court previously lowered the standard and addressed the
“absolute bare mnimum” Now the mgjority once again |owers the
st andar d. The majority's critical om ssion can perhaps be best
understood as a recognition that today s decision results in an
unwarranted erosion of the statutory requirenent that a defendant
cannot be sentenced as a repeat offender unless the State proves

the prior convictions or they are adnmtted by the defendant.?

! Wsconsin Stat. § 973.12 (1991-92) provides in relevant
part:
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27 In State v. Farr, the court stated that an "adm ssion

may not [under 8 973.12] be inferred nor nmade by defendant’s
attorney, but rather, nust be a direct and specific adm ssion by
the defendant."” 119 Ws. 2d 651, 659, 350 N.W2d 640 (1984).
Moreover, a defendant’s silence could not constitute an adm ssion
of his prior conviction, unless it was affirmatively proved by
the State. 1d. at 660.

128 The court redefined the Farr requirenent in Rachwal and
found that according to the particular circunstances of that
case, a plea of no contest produced a specific and direct
adm ssion to a repeater status in satisfaction of Ws. Stat.
8§ 973.12. 159 Ws. 2d at 512-13. The Rachwal court, recogni zing
that it was lowering the statutory requirenent, nade clear that

the particular circunstances verge upon the “absolute bare

m ni mrum necessary for a valid admssion.” |1d. at 513.

(1) Whenever a person charged with a crimne wll be a
repeater as defined in s. 939.62 if convicted, any prior
convictions may be alleged in the conplaint, indictnment or
information or anendnents so alleging at any time before or at
arrai gnment, and before acceptance of any plea. . . . |If such

prior convictions are admtted by the defendant or proved by the
state, he shall be subject to sentence under s. 939.62 unless he
establishes that he was pardoned on grounds of innocence for any
crime necessary to constitute hima repeater

(enphasi s added).
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129 By finding a direct and specific admssion in this
case, the mjority dismsses the limtations of the Rachwal
deci si on. Rachwal nmade several references to the sufficient and
detailed plea colloquy, in which the circuit court referenced the
repeater charges and alerted the defendant to the increased
penalties flowing from those charges. The Rachwal court
incorporated the colloquy into the defendant’s understandi ng of
the allegations he was facing and found that the “no contest
plea, viewed in the context of the record discussion constituted
an affirmative adm ssion of the allegations contained in the
conplaint.” 1d. at 508.

130 The mmjority endeavors to tailor the facts of the
present case to address the limtation inposed by Rachwal that a
di rect and specific adm ssion cannot be found wthout
“questioning . : : so as to ascertain the defendant’s
under st andi ng of the neaning and potential consequences of such
a plea.” 159 Ws. 2d at 512. The majority notes that at the
pl ea hearing, Liebnitz’s attorney stated his belief that
Li ebnitz understood the neaning and consequences of his plea
Majority at 10. Its attenpt, however, falls short of the nmark.

131 The questioning during Liebnitz’s colloquy did not
renotely approach the level of questioning by the circuit court
in Rachwal . Furthernore, reliance on defense counsel to

articulate Liebnitz’'s adm ssion underm nes the Farr nandate that
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a defendant’s adm ssion cannot be nade by his attorney. 119 Ws.
2d at 659.

132 We nust neasure a defendant’s wunderstanding of the
nature of his charge at the tinme the plea is entered. State v.
Bangert, 131 Ws. 2d 246, 269, 389 N W2d 12 (1986). See also

State v. Bartelt, 112 Ws. 2d 467, 474 n.2, 334 N.W2d 91 (1983)

(“Because the fact that a defendant was told sonetinme earlier of
his rights is not necessarily determnative of whether he
understood those rights at a later tinme.”). There is no evidence
to suggest that at the tinme of the plea hearing Liebnitz
understood the significance of his repeat offender charge.

133 Yet the majority concludes that based on the “totality
of the record,” Liebnitz fully wunderstood the nature of the
repeater charge at the tinme he entered his plea. A review of the
record cited in the mjority opinion, however, underscores the
frail foundation of the majority’s concl usion.

134 The mmjority concedes, as it nust, that at the plea
hearing the judge neither asked Liebnitz if he was actually a
repeat offender nor advised Liebnitz of the maxi mum penalties he
would be facing as a repeat offender by entering his plea.
Majority op. at 10. The majority also concedes, as it nust,
that at the plea hearing the State did not offer any proof to
establish Liebnitz's status as a repeat offender. Majority op

at 10.
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135 Likewise, the mgjority acknow edges that neither the
witten statenent of the plea agreenent nor the plea
guestionnaire and waiver of rights form specifically stated that
Liebnitz was a repeat offender. Majority op. at 9. Al t hough
the majority references the record of the sentencing hearing
that imediately followed the plea hearing, it concedes that
neither Liebnitz nor his counsel admtted that Liebnitz was a
repeat offender at the sentencing hearing. Mjjority op. at 11

136 The majority’s true focus is not on the “totality of
the record,” but on Liebnitz's initial appearance, which took
pl ace six nonths prior to the plea hearing and during which the
court read him the allegations contained in the conplaint. I n
an attenpt to fill the void in the record at the critical tine
of the plea hearing and the void during the six-nonth interval
the majority spends nearly one-quarter of its opinion quoting at
length fromthe transcript of the initial appearance.

137 The mjority opinion apparently stands for t he
proposition that even though six nonths have passed, a reading of
the conplaint at the tine of the initial appearance wll suffice
for the conclusion that at the tinme of the plea hearing Liebnitz
had entered a direct and specific admssion of his oprior
convi ctions. Because such a conclusion lowers the standard to
the bottom and renders the |egislative nmandate neaningless, |

di ssent.
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138 | am authorized to state that CH EF JUSTI CE SH RLEY S.

ABRAHAMSON joins this dissent.
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